Mage nofpund or type unknown

TepMUH — MeXxxayHapoaHoe YacTHOoe NpaBo BNepBble NMOSABUIICSA B IMTEpAType, HayKe n
npakTuKe B nepBon TpeTun 19 ctonetunsa. Bnepsble BBEN B Hay4YHbI 060pOT TEPMUH
«MeXOyHapoaHoe YacTHoe npaBo» cyabs BepxosHoro Cyana CLUA I>xo3ed Ctopun,
onybnukoBaBLwmnn B 18340r. «KoMMeEHTapuUn K KOHOJINKTHOMY npaBy». Hu B
OTeYyeCTBEHHbIX, HN B 3apybexxHbix Nybankaynsax oo CMx nop He CcyulecTByeT ero
eanHoro onpegeneHnsa. Camo Ha3BaHME «MeXXAYyHapoaHOe YacTHOe NnpaBo» B Mupe
SABNISI€TCSA CNOPHbIM, B POCCMNCKOM MpaBe, 0AHaKo, OHO Hanbonee ynotpebutenbHo. B
3anagHon nuTepaType, K npumepy, bbis10 Nnpeano>xxeHo 6onee 20 Apyrmx HasBaHUN
(Hanpumep, MeXXrocynapcTBeHHOe YacTHOe NpaBo, KOJIJIM3MOHHOE NpaBo 1 ap.).

BO3HMKHOBEHNE PYCCKON HayKU MeXXAyHapoAHOro YaCcTHOro npasa NPUHATO CBA3bIBATb
C nMeHeM npogeccopa KasaHckoro yHusepcuteTa [.M. Menepa. OH No3HaKoOMU
topnCcTOB PoCcCMM C HaCTHOMNPABOBbLIMU UAESAMW TOFO BPEMEHUN, @ TaKXXe npeanpuHsan
nonbITKY "pa3MecTuUTb B CUCTEMATUKY KOHPJINMKTHbLIX HOPM" HEKOTOpPbIE CTaTbU
rpa>KgaHCKmMx 3akoHoB B Poccun. OgHako, nsnaras ydyeHme CasunHou, Menep B OCHOBHOM
obpallasnca K ToM ero 4yacTu, KoTopas NOCBSALLEHa JIoOKan3aunm NnpaBooOTHOWEHWA B
NPOCTPaHCTBE, OCTaBMB 63 BHUMaHUA Ba)KHYIO ero nget 0 MexxayHapoAHO-NpaBoOBOW
obuwHOCTN, KOTOPas OKa3asa CywecTBeHHOE B/INSAHME Ha pa3BUTME LOKTPUHDI
MeXXAYHapOoLHOro 4YacTHOro rpasa.

B.3. 'pabapb 3ameTnn, 4To ewe Ao Menepa B 1850 r. B MNeTepbyprckom yHuBepcuTeTte
Mo AaHHON TeMe 3aluuLeHbl MarncTepckme gucceptaunm bobposckum "O gencremnm
3aKOHOB rpa)KAaHCKNX U YrOJIOBHbIX O4HOIO rocyfapcTea B ApyroMm" n bnaroseleHCKUm
"O 0EencTBUN roCydapCTBEHHbIX N FPa)XAaHCKNX 3aKOHOB B MeXAyHapo4HOM rpase”.
OnccepTaunm 3TN OCTaINCb B PYKOMUCK, U O HUX N NX aBTOPaXx MOYTU HNYEro He
N3BECTHO.

NMepBoe B PocCcuun nanoxxeHme KOHMJIMKTHOro NpaBa Kak CaMOCTOATEesIbHON OTpac/u
npuHagnexut H.M. MBaHoBy. B 1865 r. B "I3BeCTUAX N y4eHbIX 3annckax KasaHCKoOro
yHuBepcuteTta" 6bina onybnmkoBaHa ero aucceptaums "OCHOBaHUA YaCTHOM
MeXxayHapoaHom pucankumn". OTTankmeaacb oT ydeHmns CasuHbu, H.M. iIBaHOB
obcToaTeNbHO UccnenyeT yKa3aHHyto 06,1acTb, BHOCA CYLLECTBEHHbIE KOPPEKTUBLI B
MbICJIN CBOEro npeallecTBeHHUKa (nogvyepkmeas, HanpuMmep, cCMelleHmne nMm 3agau
3akoHopaTesibHOM 1 cyaebHom BnacTu). B To xe BpeMsa naesa yHMBepcaamima,
oTcTamBaeMas CaBUHbUN, HAXOAUT Y HEr0 XXMNBOW OTKJINK.
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Hemano ueHHoro B pa3paboTky ookTpuHbl MYl BHec K. ManbiweB. 3aHMMaAChb B
OCHOBHOM MeX06/1aCTHbIMM KONANU3NAMU B POCCMK, OH BbiCKa3as BMeCcTe C TeEM psL
WHTEPECHbIX MbIC/IEN OTHOCUTENILHO TeopUn CTaTyToB, Ny6AMYHOro NopsaKa no Nosoay
ydyeHunsa CaBuUHbN.

Ba>KHOW BEXOWN B Pa3BUTUN PYCCKON AOKTPUHBLI MYl aBunance pabotel ®.d. MapTeHca.

dyHaamMmeHTanbHbIN Tpya @.d. MapTeHca "CoBpeMeHHOe MeXxAyHapoaHoe rnpaso
UMBUIN30BaHHbIX HAPOA4OB" COLEPXUT OoTAEe/IbHY0 rnaBy "MexayHapooHoe 4YacTHoe
npaso". ®.®. MapTeHC cnpaBen/IMBO YKa3blBasl Ha ABe CyLeCTBEeHHbIe XapaKTepUCTUKN
MUIT: rpa)x4aHCKO-NMpaBoOBYO NPUPOLY OTHOLUEHUN, UM perynpyemblX, U Hanmume
MeXXYHAapOLHOro 3JIeMeHTa B TaKNX OTHOWeHnaX. "MexxayHapoLHOe YacTHOe npaBo
eCTb OpraHmyeckas 4acTb TEPPUTOPUAJILHOINO FPaXK4aHCKOro npasa CTpaHbl".

YyeHnkn ®.®. MapteHca (A.A. lNMuneHko n A.H. MaHgensLwTam), a Takxe B.A.
KpacHokyTckuin, M.N. BpyH npoBenun akTuBHY paboTy B obnactn MUI, nsyyasa He
TOJIbKO OTeYeCTBEHHbIN, HO N MHOCTPaHHbLIN OMNbIT B HAa3BaHHOW obnacTu.

M.WU. bBpyH B 1915 r. yka3biBan, 4To MYl eCcTb COBOKYMHOCTb MpaBu 0 Bbibope n3
MHO>XeCTBa YaCTHOMPaBOBbIX HOPM, MapanfesibHO LENCTBYIOLWMX - KaXK4asa Ha
OTAENLHOW TEPPUTOPUN, - TON HOPMbI, KOTOPas O4Ha NMPaBoOMOYHa UM NpUrogHa ans
lopnanyecKon pernamMmeHTaunMm 4AaHHOMO XXN3HEHHOro oTHoweHnsa. MYI npegcrasnsaeT
cobon COBOKYMHOCTb KOJIJIM3UOHHbLIX HOPM.

MeXXayHapoaoHoe YacTHOe NPaBO - CJI0XKHbI KOMMJIEKC NPaBOBbIX HOPM,
PEryMpyoLMX rPaXKAaHCKO-MPaBoBble OTHOLLEHMUS, MMEeLLMEe MeXAYHapOoaHbI
XapakTep.

Me>xayHapoaHoe npaBo - 3To ocobas NpaBoBas cMCTeMa, peryampytoLlas
MeXOyHapoAHble OTHOLLUEHUS ero Cy6 bekToB NOCPEACTBOM HOPUANYECKUX HOPM,
CO3/[aBaeMbIX MYyTEM COrNaLLUEHNs Mexay HUMK 1 obecneymBaeMbiX NPUHYXOEHNEM,
hopMbI, XapakTep 1 Npeaesnbl KOTOPOro onpeaenatnTCs B AOroBOpax, 3aK/t04aeMbIX
rocygapcTtBaMu.

MexxayHapoaHoe npaBo AENCTBYET B paMKax MeXXAYHapOAHON CUCTEMBI,
paccMaTpuBaemMoun B ABYX aCMNeKTax:

a) MeXXAyHapoaHas CMCTeMa B LUMPOKOM MJlaHe:

- cybbeKkTbl - BCe CyOBbEKTbI MEXAYHAPOAHbIX OTHOLLIEHU (rocyaapcTBO, UX
obbeanHeEHNS, MeXAYHAPOAHbIE OpraHn3aLnmn, rocyaapcTBeHHONoA06HbIe



obpa3oBaHus,

HernpaBuUTeNIbCTBEHHbIE OpraHM3aumnmn, MmexxayHapoaHble KoHdepeHUuu,
MexayHapoaHble cyabl, THK, KOJ1 n ®J1);

- OTHOLWEHMA Mexay CybbekTaMn MexxayHapoAHOW CUCTEMbI (MOINTUYECKne,
3KOHOMUYeckue, HT, KynbTypHble N T.4.);

- NpaBOBble CUCTEMbI, B TOM YMCJ1€ U HAaUMOHaJIbHble B paMKax KOTOPbIX OCYLLEeCTBASEeTCA
perynmpoBaHmne OTHOLIEHUN Mexay CybbekTaMu MeXxAyHapooHON CUCTEMBI).

He Bce cybbeKTbl MEXAYHAPOAHOW CUCTEMbI ABASAIOTCA CybbekTamMm MexxayHapoaHOro
npaBa, PaBHO KaK 1 He BCe OTHOLLEHNS, BO3HMKaKLWMe 30eCb, MOXKHO Ha3BaTb
MeXXOyHapOoOHbIMU.

MMM perynupyeT ToJIbKO Ny6AMYHO-NPaBOBbIE OTHOLLIEHMS MEXAY OFPaHUYEHHbIM KPYroM
Cy6bEeKTOB MeXXAYHapPOAHOW CMCTEeMbI (FrocyAapcTBa, HaLUKW, MeXAyHapoaHble
opraHm3aumn, rocyaapcTBeHHo-noaobHble obpasoBaHus).

6) MeXAyHapoaHas CMCTeMa B Y3KOM MJaHe:

- rocynapcTea, HOLl, MexxayHapoAHble opraHM3aunmn, rocyaapcTBeHHO-NoaobHblIe
obpa3oBaHUs - Cy6BEKTBI MEXAYHAPOAHOE NPaBo;

- OTHOLWLIEHNA MexXay CybbeKkTaMu MexayHapoaHOro npaBa - MeXAyHapoaHble
OTHOLLEHNS;

- ocobas npaBoBas cMCTeEMa, AENCTBYIOLW AN B OTHOLEHUAX Mexay CybbekTamun
MeXOYHapOo4HOro npaea - MexxayHapogHoe nybamyHoe npaso.

MpepameTt MU cocTaBNAT YAaCTHOMPABOBbIE OTHOLLEHUSA OC/I0OXKHEH NHOCTPAHHbBIM
3/1IeMeHTOM. IHOCTPaHHbIN 3/1EMEHT MOXXET NPosIBAATLCSA B 3 hopMax:

1. NIHOCTpaHHbIN /71IEMEHT Ha CTOPOHE CybbeKTa NMPaBOOTHOLLEHUN;

2. IHOCTpaHHbLIN 3/IeMeHT KaK lopunanyecknin pakT (CMepTb Yesn 3a rpaHuuen,
npu4YnHEeHMe Bpeda 3a rpaHunuen;

3. NHOCTpaHHbIN 3N1€MEHT Ha CTOPOHe 0bbekTa NPaAaBOOTHOLWEHUN (HEABUXKNMOCTb
HaxoOuTCs 3a rpaHunLen).

Mpeametr MM



lMpeameT MeXxayHapoaHOro YaCcTHOIro rnpaBa COCTaB/ISIIOT rpaxaaHCKne
rpaBOOTHOLLUEHUSI MEXAYHaPOAHOr0 xapaktepa, Nin rpaxaaHCKne rnpaBooTHOLLEHMNS,
OC/I0)KHEHHbIE MHOCTPAaHHbLIM 3J7IEMEHTOM.

Takum obpa3oM, cneundukon oTHOLWIEHNIA, NogNaaatoLwmx rno chepy aenctena MYr,
ABNIAETCA HaJIMYNEe «MHOCTPAHHOIo 3sieMeHTa». 1o «MHOCTPaHHbIM 3J1IEMEHTOM»
MOHMUMAIOT:

- cybbekTa, KOTOPbIN MMeeT MHOCTPaHHY NPUHAANEXHOCTD;
- 06beKTa, MMeLWnn onpeaenieHHYo NMPUHAaANEXHOCTb K MUHOCTPAaHHOMY roCcyAapCTBY;
- IOpNAnNYeckoro pakTa, KOTOpPbIA UMeN NN UMEET MECTO 3a FrpaHULEN.

NMpeameTomMm MY aBNAI0TCA YaCTHOMPABOBbLIE OTHOLWEHWNSA, OCJIOXKHEHHble MHOCTPaHHbIM
3J71eMEHTOM:

NHOCTpaHHbIN CyObEeKT (MHOCTPaHHbIN rpakgaHuH, nuuo 6e3 rpa)xaaHcTBa,
WHOCTpPaHHOE topuanyeckoe nuo, MHOCTPaHHOe rocyAapcTBo).

Ob6beKkT, HaxoaALWMNCA 3a npeaesiaMn CTpaHbl (B OTHOWEHNSAX MO HAac/1e40BaHNIO,
coBepLleHNO A0roBOpoB KYyrnan-npoaa>Xv n Apyrmx gorosopos ¢ TakKmMMun obbekTamun).

tOpnandecknm akT, BNEKYLLNA BOSHUKHOBEHME, U3MEHEHME NN NMpeKpalleHne
MPaBOBbIX OTHOLUEHN N UMEBLUUIA MECTO 3a nNpenesiaMum CTpaHbl (CMepTb
HacsegodaTens 3a npegesnamMmn CcTpaHbl B OTHOLWEHUAX MO HacNeaoBaHUIO, NpUYnNHeHne
Bpeda 3a npenenamm B o6A3aTenbCTBaxX N3 MPUYNHEHUSA Bpeda XXM3HU, 340PO0BbIO,
MMyLLeCTBY, CO34aHNe Npon3BefeHnsa HayKn, inTepaTypbl U UICKYCCTBa U 4p.).

CucTtema MYI cxoXka C cMcTeMon rpakaaHckoro npaea. OHa cocTouT 13 Obwen u
OcobeHHOM YacTen.

OOwan yacTb BKJItOYaeT B ceba:

* onpefesieHNs OCHOBHbIX MOHATUA 3TOMN NPABOBOW ANCUUMINHLI (MOHATUE, NpeaMeT,
nctopusa passutua MYM);

* COCTaB M XapaKTepUCTUKy NCTo4HMKoB MHYTI;

* y4eHue 0 KOJUIM3UOHHbIX HoOpMaX (MOHATME, BUAbI, CTPOEHNE KOJIJIU3UOHHbLIX HOPM,
TUMbl KOJIIM3NOHHbBIX MPUBA30K, @ TakxXe npobnembl, CBA3aHHbIE C MPUMEHEHNEM
KOJUJTM3NOHHbIX HOPM: B3aMMHOCTb, KBamukaumnsa, nmnepaTmeHble HopMbl B MYT, obxon



3aKOHa, OTCbIJIKM, OrOBOpPKa 0 Nyban4YHOM rnopsake, yCTaHOBIEHME COAEPXKAHMUSA
MHOCTPaAHHOIro 3aK0Ha);

* NpaBoBoe nosioxeHne cybbvekToB MYI (hn3nyecknx nam LPNaNYeCcKnx nuu,
Y4aCTBYIOLLMNX B FPa>KgaHCKO-MPaBOBbIX OTHOLIEHUAX C UHOCTPAHHbIM 3J1IEMEHTOM).

B OcobeHHOM YacTu 13yYaeTcs MpPaBOBOE perysinpoBaHne oTaebHbIX BUAOB
OTHOLUEHWUI C MHOCTPAHHBLIM 3JIEMEHTOM:

* OTHOLUEHMA No NpaBy COBCTBEHHOCTU N APYIrUM BeLWHbIM NpaBaM C MHOCTPaHHbIM
3/1EMEHTOM (KOJIJIN3NOHHbIE BOMPOCHI BELLHbLIX MPaB, OXpaHa KY/bTYPHbIX LLEHHOCTEeN,
HacnefoBaHMeE C MHOCTPAHHbLIM 3/1IEMEHTOM);

* MHOCTPaHHbIE MHBECTULUN (MHBECTULNOHHBIA PEXWM, FapaHTUN NHOCTPAHHbLIM
WHBECTOPaM, MEXaHNU3Mbl CTPAaXO0BaHUS NHBECTULMA N YpPeryampoBaHus
WHBECTULMOHHbIX CMOPOB);

* caenkm ¢ MHOCTpaHHbLIM 3J1EMEHTOM U BHELWWHESIKOHOMUNYECKNE COAENKN (Kyﬂﬂﬂ-
npoaaxka, pacyeThbl, NepeBo3KN, CTPpaxoBaHNE, areéHTCKne cornaweHus);

* OTHOWEHNS MO NHTENNEKTYaIbHON COBCTBEHHOCTU C MHOCTPAHHbLIM 3J1IEMEHTOM
(0OXpaHa aBTOPCKUX MpaB v rnpas NMPOMbILWIEHHON COBCTBEHHOCTU MHOCTPaHUeB B PP, a
TaK)Xe 0XpaHa Takux nNpaB rpakgaH PP 3a rpaHuuen);

* 6pavyHO-CeMENHbIE OTHOLLEHUS C MHOCTPAHHbLIM 3/1IEMEHTOM (3aKJIl0YEeHNE 1~
pacTop>xeHne bpaka, MexxayHapoaHoe YCbIHOBJIEHME, aJIMMEeHTHble 06513aTeNbCTBa);

» obs3aTenbCcTBa BCAeACTBUE npuYNHeEHNA Bpeaa,

* MEXAYHaPOOHbIN rpakaAaHCKMN npoLecc (MpaBoBOE MOJIOXKEHNE NHOCTPAHLEB B
cyfax, MexxayHapoaHasa noAcyAHOCTb, Jleraansauma NHOCTPaHHbIX ouumnanbHbIX
OOKYMEHTOB, NMPU3HaHNE N NpuUBeLEHNE B NCMOJIHEHNE UHOCTPAHHbIX CyaebHbIX
peweHnn);

* MEXAYHapoOHbIN KOMMepYeckuin apbuTtpaxk (anbTepHaTMBHbIE CNOCO6BbI pacCMOTPEHUS
CMOpPOB MO rpa)KAaHCKO-NMPaBoOBbIM OTHOLUEHUAM C UHOCTPaHHbIM 3JIEMEHTOM).

Cuctema MU cnegyet naHgektTHon Tpaanuun (MAHAEKTHAA CUCTEMA - oguH 13
cnocoboB cucteMaTmsayum (PacrnosioXeHns) YaCTHOMPABOBbLIX HOPM, CJIOXKUBLLUMXCS B
MWUPOBOIN NpPaKTUKe (Hapsaay C MHCTUTYLNOHHOW CUCTEMOW); 3aKJ/II04aeTCA B TOM, 4YTO
HOPMbl FPa>KAaHCKOro Kogekca noapa3snensatTca Ha obuwyto n ocobeHHyto.) Cuctema



MY - obwasa n ocobeHHas YacTw.

OO an BKJIIOYAET - BOMPOChI NpegMeTa U MeToAd, KOJIJIM3NOHHbIE HOPMbI, OFOBOPKa O
ny6banyHom nopsgke, CBepX MMNEpaTUBHbIE HOPMbI, MICTOYHUKK MY, cybbekTbl MYIT,
rocygapcTtBa n M\y opraHusaunn. OcobeHHas - npaBa CO6CTBBEHHOCTU, M\yHap
nepeBoO3KW, pacyeThbl, 4eNNKTbl N 06s3aTenbCcTBa, apbuTpark u npouecc.

Ml kak ocobas npaBoBas cucTeMma - 3TO:

- 0cobbIi NpeaMeT NPaBOBOro peryampoBaHus;

- ocobble 06beKThI;

- ocobble cybbeKThl;

- 0cobble NCTOYHUKN N NopAJOK HopMoobpa3oBaHUS;

- 0CcobbIN NOPAOOK MPUHYXAEHNS K cobntoaeHnto Hopm MIT.
Cncrtema Ml BktO4aeT:

1) oTpacnn MexxayHapoA4HOro NpaBa - COBOKYMHOCTb MEXAYHAPOAHO-NPAaBOBbLIX HOPM,
PEerynmpyoLwmx oTHOLEHNS CyObEKTOB MeXAyHapoAHOro npaBa B 04HOWN Kakol-nnbo
LUNPOKOW 06/1aCTN MEXAYHAPOAHOIro COTPYyAHUYECTBa (MpaBo MeXXAyHapoaAHbIX
JIOrOBOPOB, NPaBO BOOPY>XEHHbIX KOHMJINKTOB, MPABO BHELLUHUX CHOLIEHWUI N Ap.);

2) MHCTUTYTbl MEXAYHAPOLHOIro NpaBa - COBOKYMHOCTb MeXAyHapo4HO-MPaBOBbIX HOPM,
perynmpyowmnx oTHoOWEHNA CybbekTOB MeXXAYHapOAHOro npaBa No KakoMy-nmbo
onpeneneHHoMy 06bEKTY NPaBOBOro PeryanpoBaHnus nan ycTaHaBMBAOLWNX
MeXOyHapo4HO-MPaBOBOW CTaTyC (pexuM) panioHa, chepbl, MPOCTPaAHCTBA WX NHOIO
obbekTa (MHCTUTYT AUMJIOMATUYECKNX MPUBUAETNA U UMMYHUTETOB, UHCTUTYT
3anpeLleHns agepHoro opyXxusa n ap.)



